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EDITORIAL
In the court of criminal appeal, London,
on November 4th, the appeal of Lord
Kylsant was dismissed. Thus ended a
case which attracted a great deal of attention in many parts of the
civilized world, and it will doubtless go down in history as a lead
ing case altogether apart from the prominence of the accused.
Baron Kylsant was tried and convicted in the Central criminal
court last July on charges which involved the publishing in 1928
of a false prospectus, for the purpose of floating an issue of deben
ture stock by the Royal Mail Steam Packet Company, of which
he was chairman. The penalty imposed by the court is twelve
months’ imprisonment in what is known as the second division,
in other words imprisonment without hard labor. This case has
been the subject of comment in The Journal of Accountancy
and practically every other accounting magazine throughout the
world. But certain aspects of the case have not heretofore been
discussed in these pages because it seemed improper to attempt
such a discussion pending decision on the appeal. No one was
able to foresee what the finding of the court of criminal appeal
would be, and when the decision was rendered there was a good
deal of sympathy for the defendant whose appeal had failed.
Lord Kylsant had long been an eminent figure in the British
commercial world. He was a distinguished man in every way—
physically for his great height, socially for his recognized abilities,
financially for his considerable wealth. It is always exceptionally
distressing to find such a man near the close of his life thrust into
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prison because of misdeeds. There was a good deal of difference
of opinion as to the extent of Lord Kylsant’s guilt, and here in
America where the matter is regarded in an altogether objective
way, there were many people who professed astonishment at the
hard, implacable march of judgment; Our withers are unwrung,
and so we can be wholly academic and perhaps more inclined
toward mercy than we would be if the offense committed had
affected our own people. However, both here and in Great
Britain there will be a natural leaning toward sympathy—that
sympathy which is one of the blessed attributes of our modern
civilization—with the aged prisoner at Wormwood Scrubbs.
In this country there is no statute com
parable to that under which Lord
Kylsant’s conviction was obtained; and
indeed it is somewhat astonishing to find, as counsel for the de
fendant alleged, that the prosecution was based upon a statute
seventy years old which had never before been invoked in exactly
the same way. If there were such a statute in any of the American
commonwealths it is difficult to believe that a criminal prosecu
tion would have succeeded, because it must be borne in mind that
there was a grave doubt as to the entire applicability of the stat
ute. It will be remembered that the original charges against Lord
Kylsant and Harold John Morland were dismissed in the court
below and Mr. Morland was discharged. A supplementary count,
which related solely to Lord Kylsant, was the basis of conviction.
This concerned the issuance of a prospectus which, although true,
was misleading, chiefly because it stated that the company had
earned an average substantial profit over a period of ten years
when as a matter of fact the earnings had accrued entirely in ab
normal years at the close of the war. The company had operated
actually at a loss during the latter portion of the decade covered
by the statement. The statute which was invoked provides that
fraud of the sort alleged must involve falsity in a material par
ticular, and, in view of the fact that the prospectus in question
was technically true, a good many legal authorities felt that con
viction was of dubious validity. However, the conviction was
upheld by the court of criminal appeal, and we have therefore a
precedent of conviction for false statements which are literally
true. Of course, it is obvious that a statement such as that con
tained in the prospectus is misleading. To what extent, however,
2
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the public would be misled is naturally a matter of opinion.
Some people will be inclined to the belief that very few investors
would be deceived, and others are equally confident that the
deception would be wide-spread. Certainly a careful investor
would not be greatly influenced by a statement of averages. In
deed it is permissible to go further and to say that there is no
excuse for being deceived by such specious statements. A com
pany whose earnings were satisfactory would not care to rely upon
a statement of ten-year averages but would prefer to show the
actual earnings of each year and thus to demonstrate the progress
of the business. The very fact of resort to average is a red flag to
the cautious. The only possible purpose of an average statement
is to cover up a decline in earnings.

The conviction was based chiefly upon
the alleged falseness involved in the
statement of average. Some point was
made during the trial of what might have been revealed had the
earnings been allocated year by year, but while this would have
given the prospective investor the information to which he was
entitled it would not have affected the average, which was ap
parently quite truly presented. Indeed in his summing up Jus
tice Wright, of the Central criminal court, said:

An Inconsistent
Judgment

“If . . . adjustments had been made putting into the earlier
years all these matters which were afterwards brought into the
later years . . . still the average would not have come out any
thing different or at all substantially different. That is, of
course, obvious. If you take an average you may within the
period over which the average is taken have very diverse figures
and I should imagine—I do not know, but one feels—that if ever
I venture on a prospectus in future I shall look very shyly indeed
at any reference to averages.”
Everyone who is interested in even the most remote way in the
financial statements of companies is concerned with the manner of
the presentation of facts, so that those facts shall be illuminating
and shall not becloud the issue. It seemed, therefore, important
that the courts called upon to decide in the case of Rex vs. Kylsant
should render their opinion in no uncertain way. It is most dis
appointing to learn from the record now available that the court
of criminal appeal for some reason not clearly manifest confirmed
the conviction on a different issue. It almost seems as if the court
3
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had felt a doubt as to the propriety of a conviction based upon the
falsity conveyed in a statement of fact but, feeling that justice
demanded conviction, had confirmed the decision of the lower
court on a collateral argument. When rendering judgment in the
court of criminal appeal Justice Avory said, in part:
“In the opinion of this court there was ample evidence on which
the jury could come to the conclusion that this prospectus was
false in a material particular, in that it conveyed a false impres
sion. The falsehood in this case consisted in putting before
intending investors, as material on which they could exercise
their judgment as to the position of the company, figures which
apparently disclosed the existing position, but in fact hid it. In
other words the prospectus implied that the company was in a
sound financial position and that the prudent investor could
safely invest in its debentures. This implication rises particu
larly from the statement that dividends had been regularly paid
over a term of years, although times had been bad—a statement
which was utterly misleading when the fact that they were paid,
not out of current earnings, but out of funds which had been
earned in the abnormal war period, is omitted.”
This seems to indicate a somewhat different course of reasoning in
confirming the sentence from the basis of the conviction rendered
by the lower court. In a word, it seems that an important prece
dent as to the interpretation of true statements so arranged as to
mislead is seriously weakened by confirmation upon a different
ground. It is not the same thing to state average earnings and to
declare dividends over a series of years out of earnings which may
have accrued in one year of the series. It is not at all uncommon
to find corporations reserving a sufficient amount of earnings to
meet dividend requirements of lean years; and, while the practice
is not altogether commendable, it is not necessarily fraudulent.
It may be quite excusable if a frank statement of the time of
earning accompanies the declaration of a dividend of earnings. It
would have been more helpful if the issue in the Royal Mail case
had not been confused as it was.

During the course of the Kylsant trial
great emphasis was laid on the necessity
of maintaining secrecy so that competi
tive companies should not be assisted to more intelligent com
petition. That is an old argument and it is trite. There is, of
course, a certain amount of detail of inner working which may
4
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with advantage be regarded confidentially, but there is a deal of
nonsense in what during the war was called “hush, hush stuff.”
In these days there are few trade secrets which are not as widely
bruited in the trade as any of Mrs. Grundy’s most secret slanders.
If a company really wants to know what another company is
doing and how it is done the information can be obtained. But
the theory of secrecy is, as an able article in The 19th Century
and After said recently, a sort of fetish. It is used as an excuse
for a great deal of bad practice. If the directors of a corporation
wish to withhold information which the stockholders are entitled
to have, it is the common practice to fall back upon the excuse of
trade secrecy. This is true in Great Britain and America and
everywhere else. As a matter of fact it is probably safe to say
that in most cases there could be absolute frankness on every
detail of a corporation’s business without injuring in any way the
corporation or its prospects. The public, moreover, is going to
demand greater candor than ever before. It is to be hoped that
in Great Britain, which is the home of tradition, the experience of
the Kylsant case will be taken to heart and we shall hear less of
the sanctity of business secrets and more of the facts.
Auditors have been known to say that
they have been helpless because the
form of statement rests with the direc
tors. They have said, such auditors, that so long as the legal
requirements are met it is impossible to insist upon anything
further. In other words, such auditors claim that there is no
moral duty higher than a legal duty. The New York stock ex
change has taken an active interest in the question of corporate
accounts and it seems to be the sentiment of the exchange that
compliance with legal requirements is not necessarily enough.
The modern, progressive, honest accountant pays very little at
tention to the legal requirements, except to assure himself that all
technicalities have been met, but proceeds to work in the way that
will produce the true results. The moral obligation is far greater
than the legal. The Institute of Chartered Accountants of Eng
land has now an opportunity to effect some necessary reforms.
For example, it might be well for the English Institute to make a
public pronouncement of its intention to encourage in every
reasonable way the adoption of modern methods and the frankest
exposition of financial condition. No doubt many of the mem5
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bers of the Institute would be glad to agree to abide by such a
promise; and, if all the members would agree to refrain from
accepting appointments which might be offered because of refusal
by other firms, the effect desired would be attained. It would
be infinitely better to have the reforms instituted by the profes
sion itself than required by legislation.
Many leaders of the profession in Eng
land are aware of the weakness and
faults of current practices and they will
insist upon a change. Indeed, it seems quite certain that the
demand for reformation will be great enough to assure progress.
Financial men and accountants have a common interest in raising
the standards of practice. In Great Britain practice has lagged
behind the development of modern methods in business. Here in
America the profession is new and it has had the advantage of
growing with the growth of business procedure. In many ways
American accountancy is indebted to the profession in Great
Britain—but let us hear what an outstanding member of the
English Institute, and of the American Institute also, says on this
subject. The following is a quotation from a speech delivered by
Sir Arthur Lowes Dickinson at the annual meeting of the Ameri
can Institute of Accountants in Philadelphia last September.
He said:

English Practice
Faulty

“It is quite clear, from the papers and the speeches that have
been presented at this meeting that the advance in the standards
of accountancy here has been extremely great in the eighteen
years that have passed since I was in practice here, and even in
the twelve years that have passed since I was last in this country.
I do not hesitate to say—particularly in view of a recent case in
England—that in some respects the profession here—which was
necessarily from its start based on that in England—has pro
gressed to higher standards than obtain in England at the present
time.
“One reason for that, I think, is that England has been to a
certain extent hampered by the fact that there have always been
laws and principles on accountancy, whereas in this country you
have been able to develop the profession with very little regard, or
necessity of regard, for the law, owing to the fact that there has
been no law. You have been able to go ahead and enunciate
higher principles and maintain them without being brought up
short by your client saying, ‘But, that is perfectly legal; why
can’t we do it? ’
6
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“I think it was Mr. Baldwin” (who had read a paper at the
meeting) “who said that the accounting standards have to be in
advance of whatever legal standards are laid down. I think that
is absolutely true. You can not wait until the laws are passed.
You have to think what is the right thing to do and then do it,
lead the way and the law will follow all the time. I think that is
the right and the only way in which a profession can advance.
“ It is for that reason I think that the profession over here has
in some respects advanced further and faster than it has in Eng
land.”

Speeches have recently been delivered
and articles have been written attempt
ing to attribute the present unsatisfac
tory condition of the railways and other public utilities to an
excess of regulation. We have been told that if there were no
anti-trust laws, no inter-state commerce laws, no regulatory
bodies in states and no municipal attempts to interfere with the
orderly course of business it would be possible for companies
engaged in providing service to the public to carry on their ac
tivities with profit. Then, by a natural process of reasoning, it
would seem possible to keep great numbers of men employed, and
we should return to that peak of prosperity which is now receding
in the distance behind us. There may be a great deal of truth in
the statement that we are the victims of too much legislation and
regulation, but it is sheer folly to lay the world-wide depression at
the door of these conditions. Something far more important and
widely influential is the cause of the hard times. Such conditions
as regulation are merely contributory, not the original cause.
Furthermore it must not be forgotten that the so-called excess of
regulation is nothing new. We had it throughout the wild
prosperity which ended in 1929. Railways and other common
carriers and many of the other utility companies were subject to
the same amount of supervision and restraint during the most
prosperous years of their existence, and we heard very little in
those times of the evil effects of regulation, although there was, of
course, an occasional outburst of wrath at some detail of adminis
tration. Now, when half the world is endeavoring to find out
what is the matter with all the world, the wise men are discovering
a score of reasons for the existing state of affairs, and each dis
coverer is convinced that what he has found is the real treasury of
woe. Probably if we had no regulation at all there would be
abundance of argument to the effect that regulation would save
7
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us. When people are driven to extremes they are quick to look
about and lay blame where really very little blame may attach.
This seems to be the position in which we stand at present.

Nevertheless, it is true that in over
regulation may be found influences
which will retard the return of prosper
ity. Perhaps the law of supply and demand would be sufficient
regulation in these days. If railways attempted to raise their
tariffs to a point injurious to trade they would not receive ship
ments of freight, and in a similar way passenger travel would be
reduced if there were any attempt at extortion. As an illustra
tion of this, it is interesting to note that some of the railways
running to New York have recently adopted a plan providing
passenger excursions at low rates. Despite expectations, the
traffic on regular trains has not decreased, but there has been an
enormous volume of traffic on the special trains—traffic which
because of its magnitude is highly profitable. This seems to
show that the public is ready to spend money on traveling if it can
do so at a reasonable rate. All the regulation in the world can
not be as effective as popular demand. The little differences of
opinion on the subject of freight rates and the like seem tre
mendously important to those who are intimately concerned with
them, but in the large they do not really have much bearing on the
question at issue. The competition of commerce is the controlling
factor. It has been said also that if there were no attempt to
interfere with the combinations of trade such as those which were
the butt of the Sherman law, business would be encouraged to
develop; but here again it seems that too much stress is laid upon
the effect of one piece of legislation. The Sherman law does not
interfere greatly with reasonable agreements between companies,
and if we were proceeding in a time of normal activity most busi
ness men would entirely forget the existence of such a law. It
does not often interfere with the orderly course of business.
However, these protests and complaints are being heard increas
ingly and it may be that congress will be prompted to do some
thing about the claims for greater freedom of action. It all
depends upon the amount and quality of the demand. As a rule
congress is not totally deaf to the cries of the constituencies. If it
should happen that out of the bewilderment of a congress as
sembled in a time of crisis there should come a breaking down of
8
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the restrictions imposed by legislation in the past, what a strange
spectacle would be presented. We should see the legislative body
of the country attempting to relieve distress by the abolition of
walls which were set up to keep out distress. Almost all the
regulatory laws with which we are afflicted had their genesis in the
demand for protection against oppression. Now, when everyone
is seeking a reason for our being where we are, we should be turn
ing about face if we attacked and destroyed the measures which
we did regard as safeguards. No one knows what congress in its
wisdom may decide to do. Probably congress itself is equally in
the dark; but it is to be hoped that when the time comes—as it
will come—to enact measures of relief, it may be possible to bring
about the desired results without rushing to the other extremity
and destroying all protective means. The danger is, of course,
that if we begin to throw away our notions of regulation we shall
revert to something which will bear a close resemblance to com
mercial and industrial anarchy.
Accountants generally will be interested
Accountant on Reorgan
in an advertisement, which appeared in
ization Committee
The Times, New York, November 24th,
of a plan for the reorganization of the Southwest Dairy Products
Company. The advertisement announces the appointment of a
committee to carry out plans involving the company’s outstand
ing gold debenture bonds and all classes of its outstanding capital
stock. The fact of importance to accountants is that the first
name on the committee is that of Arthur Andersen, who appears
not as an auditor but as a member of the committee. It has long
been contended by accountants and also by other persons who
are familiar with practice abroad that, because of their general
professional knowledge, accountants should be appointed as
members of reorganization or protective committees; but unfor
tunately the attempt to bring about the adoption of this idea has
been considerably retarded by the failure to recognize its desirabil
ity. Mr. Andersen’s appointment is one that may be regarded
as setting a precedent which it is hoped other groups of share
holders, when they find themselves compelled to appoint commit
tees, will follow. Mr. Andersen is a member of the executive
committee of the American Institute of Accountants and has had
much experience in both the theory and practice of the profession.
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